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Statement of the case.

ta be sued and served personally with process caunnot avail
himself of the statute of limitations, if the time prescribed
by it to bar such aétion has elapsed before it was commenced.
The liability to suit where process can at all times be served,
muost in the nature of things be the test of the ruuning of
the statute. A different rule applied to an individual be-
cause he is a citizen or resident of auotlier State, is a viola-
tion at once of equal justice and of the rights conferred by
the second section of the fourth article of the Federal Con-
stitution, that the citizens of each State shall be entitled to
all the privileges and immunities of citizens in the several
States.

I can hardly believe, therefore, that the New York statute
meaus that if two men doing business in adjoining houses
in the city of New York, one may avail himself of the stat-
ute, of the State for limitation of actionb, when the time
'prescubed hias elapsed, because he is a citizen of that State,
while the other cannot brecause he is a citizen of New Jersey,
when each has been equally and always liable to service of
process. Nop do T believe, on a review of all the cases, thag
the courts of New York have intended to give such a con-
struction to those statutes.

My brother STRONG agrees with me in these views.

SiMPsoN ». GREELEY.

The doctrine settled in Williams v. Bank (11 Wheaton, 414}, and declared in
Masterson v. Herndon (10 Wallace, 416), to be * the established doctrine
of the court’”—that all the purties against whom a joint judgment or
decree is rendered must join in the.writ of-error or appeal, or it wiil be
dismissed, except sufficient case for the non-joinder be shown—again
adjudged.

Error to the Supreme Court of Kansas,

Carlos Greeley sued William A. Simpson and eight other
persons in one of the county courts of Kansas, to recover
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certain lands, together with damages for the detention of
them; and for waste committed by the whole pine,

"The nine defendants filed o joint answer.

The phaintff replied; and after a trial judgment was
given—

¢ That the plaintiffs have and recover of and from said defend-
ants tho lands and tencments described in the declaration ; that
they also have and recover of the said William A. Simpson the
sum of $4300, the value of the rents, issues, and profits of said
lands and tenements, and for the timber taken from said land..
by the said defendant; that the plaintiffs also have and récover
of the other defendants the sum of $2600, to be eredited as part of
the said §4300, if collected, it being the value of the rents above
found.”

Simpson—none of his co-defendants joining—filed a pe-
tition in error to the Supreme Court of Kausas, alleging that
the consent of none of his co-defendants counld be obtained
to join him in the proceeding. However, very soon after-
wards they all did file a petition in error just like "his own,
and praying that the judgment rendered against them be
reversed, for the causes and reasons set forth in his petition.
The Supreme Court of Kansas affirmed the judgment, and
a mandate was issued out of that court reciting,

“That a judgment in a certain civil action, wherein Carlos
Greeley et AL. were plaintiffs, and William A. Simpson et AL. were
defendants, was rendered by the latter court in favor of tho said
Greeley et AL., on a transeript of which judgment and record
said Simpson et AL. prosecuted a petition in error to the Supreme
Court within and for the State of Kansas.”

From this judgment of the Supreme Court of the State,
Simpson alone took this writ of error, assigning no cause
why the others were not joined.

. W. 1. Otto (with whom was Mr. J. P. Usher), prelimi-
naly to argument upon the merits, asked to have the writ
dismissed, observing that it was obvious that the whole nine
original defendants were. plaintifis in error in the Supreme
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Court of Kansas, and that a joint judgment affirming the
judgment of the inferior court had been rendered agaiust
them. It was perfectly settled, he observed, that such a
writ as the present one would be dismissed, there having-
been no eflor! made by Simpson to have the other co-defendants
join in i, and no cause shown or alleged why they did not.*

Mr. W, W. Nevison, conli-a.

Mpr. Justice CLIFFORD delivered the opinion of the court.

Fee simple title is claimed-by the present defendants to
the several tracts of land described in the declaration, and
they commenced an action of ejectment to recover the pos-
session of the same, and for the rents and profits, and for
the value of certain timber which, as they allege, the de-
fendants have cut thereon and couverted to their own use.

Eight other persons besides the present plaintiff were
joined as defendants in the suit, and they were all duly
served with process and appeared and made defence in the

_first District Court of ‘the State where the writ was return-
able.

. Two defences were set up, as follows: (1.) They, the de-
fendants, denied every allegation and avermeut of the decla-
ration. (2.) They pleaded that the title to the several tracts

- of -land was in William A. Simpson; that he acquired the
same in the manner and by the means circumstantially set
forth in their second plea, and that the other defendants are
in the possession of the said several tracts as tenants of the
said Simpson, and have large and valuable crops growing
thereon, and that they hold the same by lease from the actual
owner of the title. Wherefore, they, the defendants, pray
and demaud judgment against the plaintiffs, and that the
plaintiffs be enjoined and restrained from ever claiming,
suing for, or setting up any title to the said several tracts of
land, or, either of them, or any part or portion thereof, and
that the-pretended estate and interest of the plaintifis be
determined and wholly held for naught.

* See Masterson v. Herndon, 10 Wallace, 416.
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Leave was granted to the plaintiffs by the' court to file a
1eply, and they. did so, as more fully appears in the record,
in which they controvert each and every of the- material
allegations of the answer, except that the defendants are in -
the possession of the premises, and allege that.the principal
defendant acquired the possession by wrongful and unlawful
means, and reassert their claim of title, as set forth in the -

. declaration. Subsequently the parties waived a jury and
went to trial before the court. Evidence was introduced on -
both sides, and the court made numerous findings of fact
and several conclusions of law. Certain exceptions were
also taken both to the rulings and the findings of the court.

Some delay followed, and both parties having been fully -
heard the court rendered judgment as follows: «“That the
plaintiffs have and recover of and from said defendants the
lands and tenements described in the declaration. That
they also have and recover of the said -William A. Simpson
the sum of §4300, the value of the rents, issues, and profits
of said lands and tenemeuts, and for the timber taken from
said land by the said defendant. That the plaintiffs also

“have aud recover of the other defendants the sum of $2600,
to be credited as part of the said $4800, if collected, it being:
the value of the rents above found.”

Judgment was signed on the 15th of November, 1870,
and‘on the following day the defendant, William A. Simp-
son, filed a petition in error and a transeript of the record

“in the clerk’s office of the Supreme Court of the State, in
which he replesents that the other defendants, naming each,
will not consent to join in the petition, but the recoxd shows
that all the. other defendants, on the 12th of January follow-
ing, filed 4 petition in error in the Supreme Court, praying
that fheJudgmélxt rendered in the subordinate court should
be reversed for the reasons stated in the petition of the first

. petltloner' .

Due notice was given, by a summons 1ssued under the

- first petition, to the original plaintiffs and’all of the defend--

. ants except the first petitioner,. that the. first petltloner had -

ﬁled such a petition and a transeript of the record in the
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clerk’s office of the State Supreme Court, but all of the per-

sons named as defendants in the original writ are also named
as snch in the summons issued by the clerk of the State Su-
prenie Court,  Service of the summons was duly acknowl-
edged by the original plaintiffs and by all of the eight
defendunts who did not sign the first petition in error.
Seasonabic entry of the case was made in the Supreme Court
of the State, and the parties having been fully heard the
said Supreme Court affirmed the deeree of the subordinate
court and sent down their mandate commanding the subor-
dinate court to cause execution to be had of the said judg-
ment of the said Snpreme Court, according to law.

Barly application was made by the present plaintiff to the
clerk of the Circuit Court of the United States for that dis-
trict for a writ of crror, under the twenty-fifth section of
the Judiciary Act, to remove the cause into this court, and
the record shows that it was duly issned and that it was
properly allowed by the chief justice of the State Supreme
Court.

Errors of a material character are assigned by the plain-
tift as reasons for the reversal of the judgment rendered in
the State courts, but it is necessary in the first place to ex-
amine the objection taken by the defendants to the jurisdic-
tion of this court, as that objection presents a preliminary
question which, if decided in favor of the defendants, will
dispose of the case.

They, the defendants, insist that the writ of error should
be dismissed beeause one only of the nine defendants in the
court below is made a party in the writ as issued by the
clerk of the Circuit Court, and because only one of the
number has given bond to prosecute the writ of error with
effect, as required by the act of Congress in such case made
and provided.

‘Where there was a joint judgment against several and
one only of the defendants sued out a writ of error, without
joining the others, it was decided by this court, Marshall,
C.J., giviug the opinion, that it was irregular, and the court
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dismissed the writ of error.* Subsequently the same rule
was applied in a case where the cause was removed into this
court by appeal, the opinion of the court being also given
by tlre Chief Justice.} . Reference was made in the opinion
in that case .to the former decision, but the court, not‘relyin'g
merely on authority, decided that it was correct as matter
of principle that the whole cause onglht to be hrought be-
fore the court at'the same time, and that all-the parties
united in interest ought to unite in the appeal, as appeals
are subject to the same rules, regulations, and restrictions
as are prescribed by law in case of writs of error. Since
those decisions were published the question has frequently
been presented to this court, and has uniformly been deter-
mined in the same way, where it appeared that the interest
was joint and that no severanee had been effeeted ciiher in
the judgment or by subsequent saommons and severance or
by some proceeding of an equivalent character.f TUndoubt-
edly those cases show what, the .general rule is, bnt it is
equally well established, where some of the parties.in in-
terest refuse to join in the writ of ervor or appéal, that the
others are entitled to resort to the process and proceeding
of summons and severance to enable them effectually to re-
move the cause from the subordinate court into the appel-
late tribunal for re-examination.§ Cases arise beyond all
doubt where only one of several defendants is affected by the
judgment or decree, and it is well settled that in such cases
the party whose interest only is affected by the alléged error
may carry up the case without joining the others in the ap-
peal or writ of error.|| Exceptional eases of the kind occa-
sionally arise, but where the interest is joint and the interest
of all:is affected by the judgment, the rule is universal, that
all must‘.301n in the writ of error, else it is open to the other

T

* Willi}ims v. Bank, 11 Wheaton, 414. .

1 Owings ». Xincannon, 7 Peters, 402.

1 Masterson v. Herndon, 10 Wallace, 416 ; Hampton ». Rouse, 13 1d. 187.

2 Todd ». Danicl, 16 Peters, 523. .

{| Forgay v. Conrad, 6 Howard, 203; Germain ». Mason, 12 Wallace, 261;
Cox v. United States, 6 Peters, 182.
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- party to demand that it be dismissed, unless a severance of
the parties in interest has been effected by summons and
severance, or by some equivalent actlon appearing in the,
record.®* -

Appl_y that rule to the present case, and it is ‘clear that
the writ of error must be dismissed, as 6ne only of the nine
defendants in the original suit is named in the writ of error;
nor is there ‘mythmw in the record to take the case out of
the operation of the general rule, as the plaintiffs in the

~court below have recovered Jud(rment for the several tracts
of land described in the declaration, rgamst all of the de-
fendants therein joined. Separate judgment for the dam-
ages and the whole of the rents and profits is rendered
against the present plaintiff; but the court also rendered
Judgment against the other eight defendants for the amount .
of the rents and profits, <o be credited to the other defend-
ant when collected, which shows that each defendant is in-

,terested in every part of the judgment.

Viewed in the light of these suggestions, it is quite clear

- that the writ of error in this case must be dismissed, as all

the defendants are directly or indireetly affected by the judg-

ment in respect to the damages and rents, issues and profits,
as well ‘as the judgment that the title to the lands described
in the declaration is in the present defendants. . Such a con-
troversy cannot be properly re-examined here by instal-
ments, nor unless all the parties to be affected by the result

are before the court.
. ‘WRIT DISMISSED.

. * Smyth v. Strader, 12 Howard, 827; Davenport v.-Fletcher, 16 1d. 142;
Heirs of Wilson ». Insurance Company, 12 Peters, 140; 0’Dowd ». Russel]
14 Wallace, 402 ; Deneale v. Stump, 8 Peters, 526,



